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OPINION BY BOARD MEMBER HARRISON

Appellant tinely appeals the denial of its bid protest on
tinmeliness grounds and on the nerits. For the reasons that foll ow we
determ ne that Appellant’s bid protest was not tinely filed, and we
di sm ss the appeal for |ack of jurisdiction.

Fi ndi ngs of Fact

1. The Maryland Institute for Enmergency Medical Services Systens
(M EMSS) issued a request for proposals (RFP) to devel op software
for a WEB Based EMS Data Col |l ection System on February 26, 2002.
The purpose of the WEB Based EMS Data Collection Systemis to
al | ow Maryl and Enmer gency Medi cal Services (EMS) Providers to file
via the Internet Maryl and Anbul ance I nformation Reports required
under COVAR 30. 03. 04. 04.

2. Ni neteen (19) proposals were submitted in response to the RFP
including a proposal from Appellant. One (1) proposal was
rej ected as not reasonably suscepti bl e of being sel ected for award
because it used software that was unacceptable. The technica
section of each of the remaining eighteen (18) proposals was
reviewed by the individual nenbers of an evaluation conmmttee.
Each nmenber individually evaluated the proposal s agai nst the RFP
evaluation criteria and nunerically scored the proposals for each
of the four (4) criteria.



The eval uation conm ttee recommended that proposals scoring bel ow
20 out of a possible conbined score of 50 be elimnated as not
reasonably susceptible of being selected for award. Appel | ant
scored bel ow 20.

On July 11, 2002 the Procurenent O ficer notified Appellant in
writing that its proposal was not reasonably susceptible of being
selected for award. The notice listed as deficiencies the
i nclusion of price information in the technical proposal section,
the lack of sufficient detail (particularly in the areas of
platform record storage and security and tracking) and the high
nunber of projected hours for the project. The notice also
advi sed Appellant that its price proposal had not been opened and
could be picked up or otherwse returned in accordance wth
Appel  ant’ s wi shes.

The next day, July 12, 2002, the Procurenent O ficer received an
e-mail from Appellant which read inits entirety:

----- Original Message-----

From Lhgadhi a@ol.com [ mailto: Lhgadhi a@ol . conj
Sent: Friday, July 12, 2002 10: 47 AM

To: Sherry ALBAN

Subj ect: Re:

Dear Ms. Al ban,

This is to note that our receipt of your

communi cati on was as of yesterday July 11, 2002.

We hereby register a protest to the rejection of our
offer. We will followup with a letter stating our
reasons as required by COVAR within ten days from
yest er day.

Si ncerely,
Lalit H Gadhia

On July 19, 2002, Appellant sent the Procurenent Oficer a
docunent entitled “Response In Support O Protest To M EMSS
Proposal Rejection Reasons And Expl anation.” By letter dated July
24, 2002, the Procurenent O ficer denied the protest because the
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e-mai | dated July 12, 2002 did not contain a statenent of reasons
for the protest, and the docunent filed July 19, 2002 was filed
too late to be considered as a protest. In addition, the letter
notified Appellant that the protest, if properly filed, would be
denied on the nerits since the proposal was not reasonably
suscepti bl e of being selected for award because the Appellant’s
proposal included price information in the technical proposa
section, |lacked sufficient detail and contained a projected nunber
of hours for the project that was too high.

7. Appel | ant appeal ed to this Board on August 5, 2002. Appellant did
not conment on the Agency Report, and neither party requested a
heari ng.

Deci si on
The Board finds that the Appellant’s purported protest, conveyed
by e-nmail dated July 12, 2002, does not conply with the requirenents

for a protest under COVAR 21.10.02.04 because it does not contain a

statenent of reasons for the protest. National Science Corporation

MSBCA 2052, 5 NMSBCA 1433(1998) at page 3; see al so Energy Managenent

Systens, MSBCA 1769, 4 NMSBCA 1345(1993) at page 5.

COVAR 21.10.02.04 states the mninumrequirenents for a protest:

The witten protest shall include as a m nimumthe
fol | ow ng:

A. The nane and address of the protester;

B. Appropriate identification of the procurenent,
and, if a contract has been awarded, its nunber if
known;

C. A statenent of reasons for the protest; and

D. Supporting exhibits, evidence, or docunents to
substantiate the reasons for the protest unless
not available within the filing time, in which
case the expected availability date shall be
i ndi cat ed.

The requirenents for filing a protest are jurisdictional and
strictly construed. Thus an oral protest is not allowed because the
regul ations provide that it nust be in witing. AEPCO Inc., MSBCA
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1844, 4 MSBCA 1370(1994). Simlarly, a protest filed one (1) day late
is not allowed and, pursuant to COVAR 21.10.02.03C, may not be
consi der ed. |Smart, LLC MSBCA 1979, 5 MSBCA 91417(1997), aff’'d
Maryland State Board of Contract Appeals v. ISmart, LLC No. C 97-
034415(Cir. C. How. Co., March 17, 1998). See also Alliance Roofing
and Sheet Metal, Inc., MSBCA 2251, 5 MSBCA {502(2001) at pages 5-7; PTC
Corporation and lon Track Instrunents, Inc., MSBCA 2027, 5 NNSBCA
1430(1998); JVC, Inc., MSBCA 2067, 5 NMSBCA 1445(1998); Aquaculture
Systens Technologies, L.L.C , MBCA 2141, 5 NMSBCA 1470(1999).

It is clear fromthe record herein as the Board focuses on the

Appel lant’s July 19, 2002 docunent entitled “Response In Support O
Protest To M EMSS Proposal Rejection Reasons And Explanation” that
Appel | ant knew of the grounds of its protest as set forth therein upon
receipt on July 11, 2002 of notice fromthe Procurenent O ficer that
its proposal was not reasonably susceptible of being selected for
award. COVAR 21.10.02.03B requires that “...protests shall be filed
not later than 7 days after the basis for the protest is known or
shoul d have been known, whichever is earlier.”

However, Appellant did not include a statenent of reasons for the
protest inits July 12, 2002 e-mail to the Procurenent Oficer. If the
statenment of reasons for the protest is not presented within seven (7)
days after the basis for the protest is known, the requirenent of this
regulation is defeated. A party could otherwise file a protest w thout
setting forth reasons for the protest and supply the reasons days,
weeks, or nonths later, potentially delaying the procurenent. Unti
the reasons are supplied, there could also be no decision on the
propriety of the protest.

As the Court of Special Appeals of Maryland observed i n Kennedy
Tenporaries v. Conptroller of the Treasury, 57 Ml. App. 22, 40 (1984):

The requirenment that a protest be in witing and
that it be filed within seven days is both
procedural and substantive. It is designed, at



| east in part, to govern internal agency
procedures; but it also has a substantive inpact
upon other parties. A protest triggers the
di spute-resol uti on process established in § 7-201,
and that necessarily affects not just the agency
and the protester, but the woul d-be successful
bi dder (and possibly other bidders) as well. His
right to the contract is placed in jeopardy by the
i nvocation of that process; and he certainly has
an interest in knowng pronptly (and within the
time limt established by the regul ation) whet her
he may be call ed upon to defend his bid.

A natural concomitant of this principal is that the protest nust
include a statenent of reasons for the protest as required by the
regulation. It hardly serves the interest of “the woul d-be successful
bi dder (and possibly other bidders) as well” to know within the seven
(7) day time limt as set forth in the regulation that there is a
protest but to not also know the reason for it.

The docunent Appellant filed on July 19, 2002 entitled “Response
In Support O Protest To MEMSS Proposal Rejection Reasons And
Expl anati on” does not cure the jurisdictional defect. If that docunent
is a protest, it is one (1) day late since the notice of the rejection
was received by Appellant eight (8) days earlier, on July 11, 2002.
As noted above in [ Smart, LLC a protest that is filed one (1) day late

is not allowed and nust be di sm ssed.

That docunment cannot supply the statenent of reasons for the
prot est because the statenent of reasons for the protest is one of the
itens required at a mnimumto be included in the protest under COVAR
21.10.02.04C, and the Procurenment Oficer could not waive the
requi renent of COVAR 21.10.02.03B and al |l owthe reasons for the protest
to be supplied nore than seven (7) days after the reasons were known.

The only matter which is allowed to be fil ed outside the seven (7)
day requirenment for a protest is “[s]upporting exhibits, evidence, or
docunents to substantiate the reasons for the protest...not available
withinthe filing tine...” under COVAR 21.10. 02.04D. Appellant’s July



19, 2002 filing does not qualify for that exception. That filing
consists only of the Technical Proposal Specifications Form which was
part of the Appellant’s technical proposal, quotations fromthe RFP and
statenents by Appellant that it net applicable requirenents and
conplied with the RFP. Al of those itens were avail able wthin seven
(7) days of July 11, 2002. 1In any event, the statenment of reasons for
the protest, which is required to be included with the protest under
COMAR 21.10.02.04C, is a separate requirenent fromthe all owance for
late filing of initially unavail able “[s]upporting exhibits, evidence,
or docunents to substantiate the reasons” provided for under COVAR
21.10. 02. 04D.

As we have noted above, a protest that is not tinely filed may not
be consi der ed. Failure to file a tinely protest is jurisdictional
requiring that an appeal involving a |late protest be dismssed. W
find that the sane reasoning applies to a purported protest which fails
to include the statenent of reasons for the protest required “as a
m ni muni under COVAR 21.10.02.04C. If such reasons are not supplied
wi thin seven (7) days of when they are known or shoul d have been known,
the purported protest nust be treated as |late and, pursuant to COVAR
21.10.02.03C, it may not be consi dered.

Accordingly, it is hereby Ordered this day of Septenber, 2002
that the appeal is dismssed with prejudice.

Dat ed:

Robert B. Harrison |11
Board Menber
| Concur:

M chael J. Collins
Board Menber
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Certification
COVAR 21. 10. 01. 02 Judicial Review.

A decision of the Appeals Board is subject to judicial reviewin
dance with the provisions of the Admnistrative Procedure Act
ni ng cases.

Annot at ed Code of MD Rule 7-203 Time for Filing Action.

(a) Generally. - Except as otherw se provided in this Rule or by
statute, a petition for judicial review shall be filed within 30
days after the | atest of:

(1) the date of the order or action of which review is
sought ;

(2) the date the adm nistrative agency sent notice of the
order or action to the petitioner, if notice was required by
law to be sent to the petitioner; or

(3) the date the petitioner received notice of the agency's
order or action, if notice was required by lawto be received
by the petitioner.

(b) Petition by Other Party. - |If one party files a tinely
petition, any other person may file a petition within 10 days
after the date the agency nail ed notice of the filing of the first
petition, or within the period set forth in section (a), whichever
is later.

| certify that the foregoing is a true copy of the Maryland State
of Contract Appeals decision in MSBCA 2303, appeal of
rsOnl y- NuSource JV under M EMSS RFP # 02- M EMSS- 0003.

M chael L. Carnahan
Deputy Recor der



